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Department of Transportation 1228.106–6 

than 90 days after oral arguments, 
whichever is later. 

1227.305 Administration of patent 
rights clauses. 

1227.305–4 Conveyance of invention 
rights acquired by the Government. 

Solicitations and contracts that in-
clude a patent rights clause must pro-
vide the contractor the means to re-
port inventions made in the course of 
contract performance and at contract 
completion. This requirement may be 
fulfilled by requiring the contractor to 
submit a DD Form 882, Report of In-
ventions and Subcontracts. 

PART 1228—BONDS AND 
INSURANCE 

Subpart 1228.1—Bonds and Other 
Financial Protections 

Sec. 
1228.106 Administration. 
1228.106–1 Bonds and bond-related forms. 
1228.106–6 Furnishing of information. 
1228.106–70 Execution and administration of 

bonds. 
1228.106–71 Performance and payment bonds 

for certain contracts. 
1228.106–7100 Waiver. 
1228.106–7101 Exception. 
1228.106–470 Contract clause. 

Subpart 1228.3—Insurance 

1228.306 Insurance under fixed-price con-
tracts. 

1228.306–70 Contracts for lease of aircraft. 
1228.307–1 Group insurance plans. 
1228.311–1 Contract clause. 

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418b; 
(FAR) 48 CFR 1.3. 

SOURCE: 70 FR 6507, Feb. 7, 2005, unless oth-
erwise noted. 

Subpart 1228.1—Bonds and Other 
Financial Protections 

1228.106 Administration. 

1228.106–1 Bonds and bond-related 
forms. 

(b) Standard Form (SF) 25, Perform-
ance Bond, prescribed at (FAR) 48 CFR 
28.106–1(b), shall provide coverage for 
taxes imposed by the United States 
which are collected, deducted, or with-
held from wages paid by the con-

tractor. Forms other than the SF 25 
(e.g., a commercial form) shall not be 
used by contractors when a perform-
ance bond is required. 

1228.106–6 Furnishing of information. 
(b) When furnishing surety informa-

tion, the inquirer should also be in-
formed that: 

(1) Persons believing that they have 
legal remedies under the Miller Act (40 
U.S.C. 3131–3134) are cautioned to con-
sult their own legal advisor regarding 
the proper steps to take to obtain rem-
edies. 

(2) On construction contracts exceed-
ing $2,000, if the contracting officer is 
informed (through routine compliance 
checking, a complaint, or a request for 
information) that a laborer, mechanic, 
apprentice, trainee, watchman, or 
guard employed by the contractor or 
subcontractor at any tier may have 
been paid wages less than those re-
quired by the applicable labor stand-
ards provisions of the contract, the 
contracting officer shall promptly ini-
tiate an investigation in accordance 
with (FAR) 48 CFR subpart 22.4, irre-
spective of the employee’s rights under 
the Miller Act. When an employee’s re-
quest for information is involved, the 
contracting officer shall inform the in-
quirer that such investigation will be 
made. To insure proper payment to 
such employees, this investigation is 
required pursuant to the provisions of 
the Davis-Bacon Act, Contract Work 
Hours and Safety Standards Act (40 
U.S.C. 3141), and Copeland (Anti-Kick-
back) Act (41 U.S.C. 51–58). 

(c) When furnishing a copy of a pay-
ment bond and contract in accordance 
with (FAR) 48 CFR 28.106–6(b), the re-
quirement for a copy of the contract 
may be satisfied by furnishing a ma-
chine-duplicate copy of the contrac-
tor’s first pages which show the con-
tract number and date, the contrac-
tor’s name and signature, the con-
tracting officer’s signature, and the de-
scription of the contract work. The 
contracting officer furnishing the cop-
ies shall place the statement ‘‘Certified 
to be a true and correct copy’’ followed 
by his/her signature, title and name of 
the OA. The fee for furnishing the re-
quested certified copies shall be deter-
mined in accordance with the DOT 
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48 CFR Ch. 12 (10–1–09 Edition) 1228.106–70 

Freedom of Information Act regula-
tion, 49 CFR part 7, (TAR) 48 CFR 
1224.203). 

1228.106–70 Execution and administra-
tion of bonds. 

(a) The contracting officer shall no-
tify the surety within 30 days, of the 
contractor’s failure to perform in ac-
cordance with the terms of the con-
tract. 

(b) When a partnership is a principal 
on a bond, the names of all the mem-
bers of the firm shall be listed in the 
bond following the name of the firm, 
and the phrase ‘‘a partnership com-
posed of.’’ If a principal is a corpora-
tion, the state of incorporation must 
also appear on the bond. 

(c) Performance or payment bond(s), 
other than an annual bond, shall not 
predate the contract to which it per-
tains. 

(d) Bonds may be filed with the origi-
nal contract to which they apply, or all 
bonds can be separately maintained 
and reviewed quarterly for validity. If 
separately maintained, each contract 
file shall cross-reference the applicable 
bonds. 

1228.106–71 Performance and payment 
bonds for certain contracts. 

1228.106–7100 Waiver. 
(a) Pursuant to the authority vested 

in the Secretary of Transportation by 
the Miller Act, the requirements of 40 
U.S.C. 3131 et seq. are waived, to the 
extent authorized in 40 U.S.C. 3134(b), 
with respect to contracts for the con-
struction, alteration, or repair of ves-
sels when the contract is made under 
sections 1535 and 1536 of Title 31, the 
Merchant Marine Act 1936 (46 App. 
U.S.C. 1101 et seq.), or the Merchant 
Ship Sales Act of 1946 (50 App. U.S.C. 
1735 et seq.), regardless of the terms of 
the contracts as to payment or title. 

(b) The Miller Act’s requirement that 
certain contracts have payment bonds 
in place in order to protect the public, 
including the Government, material, 
men and laborers is not generally nec-
essary with respect to the classes of 
contracts described under (TAR) 48 
CFR 1228.106–7100(a). Inasmuch as the 
Government would directly or indi-
rectly bear the burden of premiums for 

performance and payment bonds ob-
tained in connection with such con-
tracts, a substantial savings can be 
made by waiving the requirement that 
they be obtained. However, unusual 
circumstances may arise in which ei-
ther payment or performance bonds, or 
both, will be advantageous in connec-
tion with certain such contracts. 

1228.106–7101 Exception. 

A performance and payment bond for 
the contracts described under (TAR) 48 
CFR 1228.106–7100(a) may be advan-
tageous in view of unusual cir-
cumstances arising in connection with 
such contracts. Requests for the au-
thority to include the requirement for 
either a performance or payment bond, 
or both in the contracts described 
under (TAR) 48 CFR 1228.106–7100(a) 
shall be submitted by the contracting 
officer to the HCA, before a solicita-
tion is issued. 

1228.106–470 Contract clause. 

The contracting officer must insert 
the clause at (TAR) 48 CFR 1252.228–73, 
Notification of Miller Act Payment 
Bond Protection, in solicitations and 
contracts when payment bonds are re-
quired. 

Subpart 1228.3—Insurance 

1228.306 Insurance under fixed-price 
contracts. 

1228.306–70 Contracts for lease of air-
craft. 

(a) The contracting officer shall in-
sert the clauses at (TAR) 48 CFR 
1252.228–70 through 1252.228–72, unless 
otherwise indicated by the specific in-
structions for their use, in any con-
tract for the lease of aircraft (includ-
ing aircraft used in out-service flight 
training). 

(b) The contracting officer shall in-
sert the clause at (TAR) 48 CFR 
1252.228–70, Loss of or Damage to 
Leased Aircraft, in any contract for 
the lease of aircraft, except in the fol-
lowing circumstances: 

(1) When the hourly rental rate does 
not exceed $250 and the total rental 
cost for any single transaction is not in 
excess of $2,500: 
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(2) When the cost of hull insurance 
does not exceed 10 percent of the con-
tract rate; or 

(3) When the lessor’s insurer does not 
grant a credit for uninsured hours, 
thereby preventing the lessor from 
granting the same to the Government. 

(c) The contracting officer must in-
sert the clause at (TAR) 48 CFR 
1252.228–71, Fair Market Value of Air-
craft, when fair market value of the 
aircraft can be determined. 

(d) 49 U.S.C. provides that an aircraft 
lessor under a lease of 30 days or more 
is not liable for injury or death of per-
sons, or damage or loss of property un-
less the aircraft is in the actual posses-
sion or control of the lessor and the 
damage occurs because of the aircraft 
engine, propeller or the flight of, or an 
object falling from the aircraft, engine 
or propeller. 

[70 FR 6507, Feb. 7, 2005, as amended at 70 FR 
76418, Dec. 27, 2005] 

1228.307–1 Group insurance plans. 

(a) Prior approval requirements. The 
contracting officer shall instruct the 
contractor on a contract-by-contract 
basis on proposed purchases of group 
insurance plans. Legal advice should be 
sought where necessary on the advan-
tages to the Government. 

1228.311–1 Contract clause. 

The contracting officer shall insert 
the clause at (FAR) 48 CFR 52.228–7, In-
surance Liability to Third Persons, as 
prescribed in FAR 28.311–1 unless it is 
waived by an official one level above 
the contracting officer. 

PART 1231—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

Subpart 1231.2—Contracts With 
Commercial Organizations 

Sec. 
1231.205 Selected costs. 
1231.205–32 Precontract costs. 

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418b; 
(FAR) 48 CFR 1.3. 

SOURCE: 70 FR 6507, Feb. 7, 2005, unless oth-
erwise noted. 

Subpart 1231.2—Contracts With 
Commercial Organizations 

1231.205 Selected costs. 

1231.205–32 Precontract costs. 

(a) The decision to incur precontract 
costs is that of the contractor. No DOT 
employee can authorize, demand, or re-
quire a contractor to incur precontract 
costs. The contracting officer may ad-
vise the prospective contractor that 
any costs incurred before contract 
award are at the contractor’s sole risk 
and that if negotiations fail to result 
in a binding contract, payment of these 
costs may not be made by the Govern-
ment. 

(b) When the contracting officer de-
termines that incurring precontract 
costs was necessary to meet the pro-
posed contract delivery schedule of a 
cost-reimbursement contract, the 
clause at (TAR) 48 CFR 1252.231–70, 
Date of Incurrence of Costs, may be in-
serted in the resultant contract. 

PART 1232—CONTRACT 
FINANCING 

Subpart 1232.70—Contract Payments 

Sec. 
1232.7002 Invoice and voucher review and ap-

proval. 

APPENDIX A TO PART 1232—INSTRUCTIONS FOR 
COMPLETING THE SF 1034 

APPENDIX B TO PART 1232—INSTRUCTIONS FOR 
COMPLETING THE SF 1035 

AUTHORITY: 5 U.S.C. 301; 41 U.S.C. 418b; 
(FAR) 48 CFR 1.3. 

SOURCE: 70 FR 6507, Feb. 7, 2005, unless oth-
erwise noted. 

Subpart 1232.70—Contract 
Payments 

1232.7002 Invoice and voucher review 
and approval. 

(a) Under fixed-price contracts, the 
contracting officer shall require the 
contractor to submit an invoice or 
voucher in order to receive payment 
under the contract. The invoice or 
voucher may be on a form or company 
letterhead as long as it meets the re-
quirements of the Management and 
Budget (OMB) regulation at 5 CFR part 
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